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Thinking Outside the Bill 

Amendments as tools and weapons 

Creating law in Pennsylvania is a meticulous process. Legislators in the General Assembly follow a time-honored process that has been in place for centuries. They study thousands of subjects to develop practical and well-informed legislation. There are many steps in the legislative process and there is a constant rub between the majority and minority caucus and between the Senate and the House of Representatives. Amendments are meant to provide the political lubricant to alleviate the friction between these groups so they can work toward a common goal. Amendments are the parliamentary instruments that can move a bill through the process. However, they are not always used as peaceful works of compromise for the purpose of bettering legislation. They are often used as tools, weapons and leverage for other agendas. 
An amendment in law is a specific alteration of the provisions of a legal document
. It may be offered in committee, conference committee or on the House or Senate Floor. A motion to amend a state bill is presented by a legislator before the chamber and is a debatable motion that requires an approval of a majority of those voting in order to pass. There have been studies and investigations done at the federal level concerning Congressional amendments. Although there has not been the same attention given to state legislation, it is here we find the primary battle ground of amendment warfare. Amendments are a central tool in the legislative process, so it’s important to understand the legislative process and where amendments fit in. 
State legislation impacts an individual’s life with a more personal and day-to-day impact than federal laws. The environment, economy, education, families, health, and every other aspect of our lives are influenced heavily by state laws. Most citizens expect politicians to remedy societal ills by quickly writing a bill. However, passing law is a long process with multiple safety features and checks and balances. The establishment of state constitutions was no simple task, and amending these provisions is like poking at the walls of a house of cards. 

Legislative Procedure

There is a basic pattern to the life cycle of a bill. The Pennsylvania General Assembly consists of two bodies working together; the House of Representatives with 203 members and the Senate with 50 legislators
. Each body must approve a bill in identical form and have the Governor sign it before it can be enacted into law. A bill usually starts out as a constituent request or a staff’s personal experience. Whatever the motivation, an idea is drafted into a bill. The legislator who conceptualizes a new bill will take the draft to the legal experts at the Legislative Reference Bureau (LRB). This legislator is known as the sponsor of the new bill. The Chief Clerk then names the new proposal by assigning it a bill number and printer number. If a bill were to be introduced first in the House it would be entitled House Bill #__ and if it were introduced in the Senate, Senate Bill # __. The Speaker of the House introduces the bill on the floor and assigns it to a standing committee. In committee, the majority and minority caucus members review the content of the bill and mark it up with amendments
. 

A bill must be considered on the floor on three separate days before final passage. On its first day in House, the clerk simply announces the bill as reported. This consideration is for perfunctory purposes. There is no debate, and there is no vote at this point. On second consideration the number and title of the bill are read and members can now offer amendments to the bill. On third and final consideration members may still offer amendments to the bill and this is the only time the merit and policy of the bill are actively debated on the floor. Ultimately, there is a vote for the bill’s passage. The bill then moves to the other chamber where it is examined in similar fashion. The Senate assembly follows an identical procedure to the House with the exception that it requires unanimous consent to consider amendments during third consideration. If one chamber adds amendments to a bill, the other must then concur, because, as mentioned before, the bill must pass both chambers in identical form. Finally, the Speaker of the House and the President Pro Tempore of the Senate both sign the bill and send it to the Governor’s desk for final review. If the Governor signs it, the bill officially becomes law and is given and Act number. If the Governor vetoes the bill it will either die or the General Assembly can override the veto with a two-thirds majority in each body
. 

Amendments are the winds of change that can alter the course of a bill or stop it dead in its tracks. James M. Enelow did a study of sophisticated voting in the U.S. Congress. In his report, he outlines two simple amendment strategies used with sophisticated voting. The first is used to save a losing bill and the other is used to kill a winning bill. In an amendment process there are always three ultimate outcomes: the amended bill, the unamended bill, or no bill at all. Legislative voters must look long term to assess the best consequences of a successful amendment. 
Saving Amendments

The author of a saving amendment understands that the general assembly will chose no bill over the current version and that the amended bill will have the best chance to pass into law. A sophisticated voter understands that the important choice in accepting a saving amendment is not between the amended bill and the unamended bill, but rather between the amended bill and no bill at all
. Amendments may be added to the bill to gain a legislator’s vote during final passage. This is often where pork benefits, exceptions to the rules and pork barreling is slipped into law. 
In January of 2007 Senator Greenleaf (R-Dist. 12) introduced Senate Bill 246 to the Pennsylvania Senate known as the Smoking Ban. The bill faced extensive mark ups in the Senate, the House, and the Senate again. It was finally sent to a Conference committee because the House insisted on its amendments that were non-concurred in the Senate. The debate regarding the Smoking ban got heated and the process was complicated further by amendments and amendments to the amendments. Most of the provisions and exceptions amended into the bill affected vital areas to the city of Philadelphia such as clubs and casinos
. As Senator McIlhinney (R-Dist. 10) said in an interview, “This whole issue comes down to Philadelphia getting its own law or not
.” 

In June of 2007 Senator A.H. Williams (D-Dist. 8) responded to the exceptions given to casinos and certain restaurant businesses: 

…do not wrap a pig in lipstick and tell me she is a beauty queen. This is ugly. This is duplicitous, this is wrong. By the way, this has nothing to do with a smoking ban. I truly hope the editorial boards which have kicked us in the butt for the last several months on a variety of duplicitous public policy maneuvers we have performed, I hope and guarantee they will write about us ad infinitum, because there is nothing that we are banning here. We wrapped a ban around a hollow promise of clean air, of pure eating areas, of a place I can take my child, simply because we do not want some gamblers to be inconvenienced about stepping outside. That is wrong, that is wrong, and it is a lie. 

The House of Representatives Majority Policy Chairman at the time, Representative Eachus (D- Dist. 116), offered an amendment A02970
 to the House which stirred up even more controversy regarding the Philadelphia districts getting special treatment. Representative McIlhattan (R-Dist. 63) said, “I realize in this chamber Philadelphia gets a lot of things that other people don’t. I do not think the people in Philadelphia should be entitled to good health and people in Clarion county not, and I think that is what you do with this part of your amendment, Mr. Speaker, just to comment on that.
” Rep. McIlhattan later says, “You know, it is amazing how sacred casinos are in Pennsylvania. Anything goes for casinos in Pennsylvania. I do not care if you get sick, I do not care if you die: keep those slot machines rolling, Mr. Speaker. I think that is the wrong way to go, and this is what this amendment does.
” 

This is an excellent example of how a small group can get its way using the tool of amendments. Philadelphia and Pittsburgh are the two major cities in Pennsylvania and their representatives have a lot of pull around the House of Representatives. Senate Bill 246, now Act No. 27 of 2008, is a statewide ban on smoking in public places. However, the city of Philadelphia was able to maintain most of its business as usual by creating specific exceptions to the bill using the amendment process. The language of their amendments was broad enough to include interests of other districts here and there, enough so to gain the votes necessary to pass them. The exceptions amended into the Smoking Ban gained the much needed votes of the Philadelphia districts and saved the otherwise loosing bill.
Killer Amendments

The converse of a saving amendment is a killer amendment; an amendment that would kill a bill which would otherwise win. In many instances, it’s difficult to prove the intention to kill a bill because an amendment sponsor can claim good intentions gone awry. Under ideal circumstances, a killer amendment would never pass because sophisticated voters would understand that the end result would be the amended bill vs. no bill and the amended bill only weakens its chance of passing
. However, according to Poole and Rosenthal (1997), “… killer amendments are predicted to be more common than saving amendments because of the scheduling incentive to limit floor proceedings to bills that are expected to pass.” 
Interestingly, the authors of some killer amendments find ways to include alterations that are uncontroversial or even essential on their merits, but deadly in impact. They make the legislators an offer they can’t refuse. The authors may insert a seemingly innocent alteration into a bill which representatives may feel constrained to vote for; fearing that less informed constituents might misinterpret their negative voting and penalize them accordingly. Authors draft the language of these amendments in a manner that makes them look like a hero. 
Not all killer amendments are so subtle. Sometimes a representative cannot get a bill considered so he or she will draft it into amendment and tack it onto a bill dealing with the same title or statue. Often, these bills-turned-amendments have nothing to do with the specific subject matter of the legislation it’s being added to, but it affects the same area of law. This tactic is usually taken by a minority member who knows the new amendment will kill the bill. He will agree to withdraw the amendment with the promise that his bill-turned-amendment will be turned back into a bill and considered by the assembly. 

The history of House Bill 2525, pertaining to the Dog Law, has several examples of utilizing amendments in attempts to kill the bill. This saga is one in which I personally experienced the tail end of (no pun intended). HB 2525 amends the Dog Law by providing minimal health and welfare standards for breeding kennels such as doubling minimal cage space and mandating access to exercise areas twice the size of the dog’s cage. It creates new kennel classes and associate fees, creates a definition and new standards for “commercial kennels”, revises the provisions related to dangerous dogs, establishes a Canine Health Board, and adds new penalties and enforcement authority for violators. HB 2525 was created by the Administration to raise the standards solely for dogs in breeding kennels. However, there are provisions that apply to every dog owner
. The bill was amended in both the Senate Agriculture and Rural Affairs Committee and the Senate Appropriations Committee with several changes. It was first introduced to the House on 13 May, 2008 and by the time it reached the Governor’s desk in October of 2008, 126 amendments were proposed and an astounding 52 had been tacked on to the bill
. 

This is the third attempt to amend the Dog Laws in two years. With 96 Representatives co-sponsoring the bill and only 102 votes needed to pass this was a very close and extremely divisive bill. Pennsylvania is a state that honors and defends its hunting activities and participants. Just look at public schools. The Monday after Thanksgiving is now considered part of the holiday because it is the first day of hunting season. Dogs are widely used as instruments to hunting and so rules and regulations regarding the care of dogs are taken personally by many district constituents and thus district representatives as well. While some amendments were proposed with the goal of killing the bill, most acted as a sort of “written filibuster”. Here we see a different kind of amendment utility commonly referred to as the stalling amendment. 

Amendment 08358, proposed by Representative Bastian (R-Dist. 69), is quite interesting considering he is a member of the American Veterinary Medical Association and was the then Vice-Chairman of the Agricultural and Rural Affairs Committee to which the bill was referred. 
 It was not the intent of Representative Bastian’s amendment to endanger or harm dogs, rather it was a tactic to attempt to stall or halt the bill. One of the alterations it made to the bill was to change the bulleting of a subsection from roman numerals to Arabic lettering
. Minor trifles like this are easy ways to add amendments to a bill, thus delaying the eventual enactment of the bill. 

There are two great examples of such trifling language and drafting alterations; Representative Hershey’s (R-Dist. 13) A08348 and Representative Hanna’s (D-Dist. 76) A08337. Hershey’s amendment added a “dishwasher” to the list of unlawful housing facilities for dogs
. This is almost sarcastic in its implications. A new amendment could be proposed everyday to include a new container that was inappropriate to house dogs in. Representative Hanna’s amendment changes the word “or” to a semicolon
. With the right tactic and planning a Whip can get the right amount of people to show up and/or take a walk during the voting of a amendment. This is especially handy to buy some time if the amendment is enacted on third consideration. Citing the rules again, Rule 21 states that “…a bill may not receive action on final passage until at least 24 hours have elapsed from the time the bill was amended…
” Although sometimes there is enough push for the bill to pass that there can be a vote to suspend the rules and vote for final passage before the 24 hour limit has passed. 

Rule 27

According to the Rules of the House of Pennsylvania, the House has the responsibility of deciding if an amendment is germane to the bill subject. Rule 27 speaks directly to the subject of amendments:
No bill shall be amended so as to change its original purpose. (Constitution, Article III, Section 1). No motion or proposition on a subject different from that under consideration shall be admitted under color of amendment. Any member may move to amend a bill or resolution, provided the proposed amendment is germane to the subject. Questions involving whether an amendment is germane to the subject shall be decided by the House…

As long as the subject matter of an amendment falls under the general subject matter of the law being affected by the bill that amendment is considered germane to the bill. For example, if a bill provides an alteration to a section of Title 35 (Health and Safety) of the Pennsylvania consolidated statutes dealing with ambulance billing, a legislator could theoretically add an amendment regarding the powers and duties of Governor during disaster emergencies because the subject matter is also within Title 35. This is how many legislators get away with entering amendments that seem to have nothing to do with a bill. Opening a statute is anathema to many legislators. This is also why certain titles of the consolidated statutes have not been opened (had legislation enacted regarding them) in decades.

How do legislators get away with such circumvention of House Rules such impunity? “You rub my back and I’ll rub yours”; the operative theme. Politics and passing legislation is about who you know and what you’ve done for them recently. Steve Crawford, Secretary for Legislative Affairs, has a saying that says always do the first favor. Politics is a game of tally marks. Do I know your name? How many tallies do you have? How many tallies can you give me? “The House” is given the responsibility of determining if an amendment is germane to a bill. Technically, as long as an amendment pertains to the same statute, even if a completely different subject or subdivision of the law, it is allowed on the bill. Knowing the people who draw these conclusions and having the right amount of tally marks under your name can take a legislator a long way. 
Literally thousands of bills are proposed each year in the Pennsylvania General Assembly. The life cycle of a bill becoming law is not always the textbook route prescribed by law. Amendments acting as a fork in the road eventually branch into the hundreds of paths a bill can take. The definition of an amendment gives it the purpose of altering a legal document. When taken lightly amendments seem helpful and harmless. However, they are not always so innocent. While amendments can be used for bettering the language of a bill and striking compromises to reach a common goal, they are tools and weapons in our political arena. The difference between a legislative idea and a final law is an amendment. 
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